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STATEMENT REGARDING ORAL ARGUMENT

Respondents United States Environmental Protection Agency and its
Administrator (“EPA™Y) request oral argument because they believe it would aid
the Court’s decisional process. Further, the Court’s Order of May 6, 2011,
provides that “[t]hese consolidated petitions shall be scheduled for oral argument

after briefing is completed.” Order at 5.7

e

For a glossary of abbreviations used in this brief, see our addendum, tab A.

LN

For a copy of the Order, see our addendum, tab B.
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STATEMENT OF JURISDICTION

This Court has jurisdiction over these consolidated petitions for review of
EPA’s “Water Transfers Rule,” 40 C.F.R. § 122.3(i), pursuant to Section 509(b)(1)
of the Clean Water Act (“CWA” or the “Act”), 33 U.S.C. § 1369(b)(1). See infra
pp. 19-36.

STATEMENT OF THE ISSUES

1. Does this Court have jurisdiction over the petitions for review
pursuant to Section 509(b)(1) of the CWA, 33 U.S.C. § 1369(b)(1), as EPA
informed the public when it promulgated the Water Transfers Rule?

2. Did this Court resolve the validity of the Water Transfers Rule in

Friends of the Everglades v. South Florida Water Management District, 570 F.3d

1210 (11th Cir. 2009) (“Eriends 1), rehearing en banc denied, 605 F.3d 962 (11th

Cir.), cert. denied, 131 S. Ct. 643 (2010)?

3. To the extent that the Court did not resolve the validity of the Water
Transfers Rule in Friends |, did EPA act lawfully and reasonably in promulgating
it?

STATEMENT OF THE CASE

l. INTRODUCTION

Before the Court are consolidated petitions for review of the Water Transfers

Rule, 40 C.F.R. § 122.3(i), a regulation promulgated by EPA under the Clean



Water Act clarifying the circumstances under which conveyances of water do not
require a permit under the National Pollutant Discharge Elimination System
(“NPDES”). “Generally speaking, the NPDES requires dischargers to obtain
permits that place limits on the type and quantity of pollutants that can be released

into the Nation’s waters.” S. Fla. Water Mgmt. Dist. v. Miccosukee Tribe of

Indians, 541 U.S. 95, 102, 124 S. Ct. 1537, 1541 (2004). In Friends I.¥ which
involved pumping water from canals into a lake, this Court held that no NPDES
permit was required pursuant to the Water Transfers Rule and deferred to the Rule
because it reflected “a reasonable, and therefore permissible, construction” of the
CWA. 570 F.3d at 1228. The Court stressed: “[u]nless and until the EPA rescinds
or Congress overrides the regulation, we must give effect to it.” 1d.

In this case, in December 2010, EPA filed a motion for summary denial of
the petitions for review, on the ground that the Water Transfers Rule is valid as a
matter of law under Friends I. On May 6, 2011, the Court (Hull, Wilson, and
Pryor, JJ.) denied EPA’s motion, identifying a “jurisdictional issue . . . of first
impression in this Circuit.” Order at 4. That issue is whether Section 509(b)(1) of

the CWA, 33 U.S.C. § 1369(b)(1), allows the Court to adjudicate the petitions on

¥ The abbreviation Friends 1 is used to avoid confusion with the present case,
which has a similar caption.
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the merits. As the Court observed, “other circuits have taken somewhat different
approaches” regarding direct review of NPDES-related regulations in the courts of

appeals. Order at 4 (citing Nat’l Cotton Council of Am. v. EPA, 553 F.3d 927,

932-33 (6th Cir. 2009), and Nw. Envtl. Advocates v. EPA, 537 F.3d 1006, 1015-18

(9th Cir. 2008)). The Court deferred consideration of jurisdiction, as well as the
merits of the petitions for review, pending the submission of briefs. Order at 4-5.

1. STATUTORY AND REGULATORY BACKGROUND

Congress enacted the Clean Water Act, 33 U.S.C. §8 1251-1387, to respond
comprehensively, as a matter of national policy, to the complex problem of
restoring and maintaining the chemical, physical, and biological integrity of the
Nation’s waters. 33 U.S.C.§ 1251(a). The CWA recognizes the responsibilities of
individual states to protect water quality and manage water resources, including
“the authority of each State to allocate quantities of water within its jurisdiction.”
33 U.S.C. § 1251(b) and (g). The CWA addresses the problem of water pollution
through a multifaceted federal-state approach that includes provisions directed to
research and related programs (Title I, 33 U.S.C. 88§ 1251-1274), grants for
construction of treatment works (Title 11, 33 U.S.C. 88 1281-1301), the
establishment and enforcement of standards, including effluent and water-quality

standards (Title 111, 33 U.S.C. 8§ 1311-1330), and the issuance of permits and

-3-
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licenses (Title 1V, 33 U.S.C. §8 1341-1346).

Section 301(a) of the CWA prohibits “the discharge of any pollutant” except
in compliance with other specified sections of the Act, including (as pertinent here)
Section 402. 33 U.S.C. 88 1311(a) and 1342. The Act defines the term “discharge
of a pollutant” as “any addition of any pollutant to navigable waters from any point
source.” 33 U.S.C. 8§ 1362(12)(A). The term “navigable waters,” in turn, is
defined to mean “the waters of the United States.” 33 U.S.C. § 1362(7).

Section 402 of the CWA establishes the NPDES permit program, under
which EPA or a qualifying state “may, after opportunity for public hearing, issue a
permit for the discharge of any pollutant, or combination of pollutants,
notwithstanding [Section 301(a) of the Act],” so long as the discharge satisfies
specified requirements. 33 U.S.C. § 1342(a)(1). NPDES permits typically impose
limitations on point source discharges by establishing permissible rates,
concentrations, or quantities of specified constituents at the points where the
discharge streams enter the waters of the United States. See 33 U.S.C.

8 1342(a)(1) and (2); see generally 40 C.F.R. Pts. 122 and 125; see also, e.g.,

Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 174,

176; 120 S. Ct. 693, 701 (2000).
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The CWA does not impose permit requirements for discharges from non-
point sources such as runoff. Instead, the Act encourages the states to develop
local programs, which may include techniques such as land-use requirements, to
control non-point sources of pollution. See, e.qg., 33 U.S.C. 8§ 1288(b)(2)(F),
1314(f), and 1329.

The CWA creates a bifurcated jurisdictional scheme in which original
jurisdiction over certain claims against EPA is vested in the district courts (e.g.,
“mandatory duty” suits), while original jurisdiction over other claims against EPA
lies solely in the circuit courts of appeal. 33 U.S.C. 88 1365(a) and 1369(b)(1);

Chemical Mfrs. Ass’n v. EPA, 870 F.2d 177, 265-66 (5th Cir. 1989); American

Frozen Food Inst. v. Train, 539 F.2d 107, 124-26 (D.C. Cir. 1976); Central Hudson

Gas & Elec. Corp. v. EPA, 587 F.2d 549, 555 (2d Cir. 1978). Section 509(b)(1)

sets forth rulemaking and other actions of EPA that are reviewable in the first
instance in the courts of appeals, including EPA’s actions:

(E) in approving or promulgating any effluent limitation
or other limitation under section 1311, 1312, 1316, or
1345 of this title, [and]

(F) in issuing or denying any permit under section 1342
of this title][.]

33 U.S.C. § 1369(b)(1)(E) and (F); see Save the Bay, Inc. v. EPA, 556 F.2d 1282,

1291 (5th Cir. 1977).
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I11. PRECEDENTIAL AND PROCEDURAL BACKGROUND

In 2002, this Court first addressed the question of whether an NPDES permit
Is required for a conveyance of water from one body of navigable waters to

another. Miccosukee Tribe of Indians v. S. Fla. Water Mgmt. Dist., 280 F.3d

1364, 1368 (11th Cir. 2002), vacated, 541 U.S. 95 (2004).# There, in the context
of pumping water from a canal to a water conservation area within the Everglades
ecosystem, the Court affirmed the entry of summary judgment for the plaintiffs;
the Court held that an NPDES permit was required because the pump was moving
water from the “outside world,” i.e., the canal, into a meaningfully distinct water
body, i.e., the water conservation area. 280 F.3d at 1368-69. The Court declined
to adopt the following construction of the CWA advanced by the South Florida
Water Management District: “no addition of pollutants can occur unless pollutants
are added from the outside world insofar as . . . the outside world cannot include
another body of navigable waters.” 280 F.3d at 1368 n.4. However, as the Court
noted, the United States was not a party, and EPA had not articulated a position on

the question of statutory construction at hand. 280 F.3d at 1367 n.5.7

¥ “[T]ransferred (and receiving) water will always contain intrinsic pollutants.” 73
Fed. Reg. 33,697, 33,701 (June 13, 2008) (citation omitted).

¥ The Court’s decision in Miccosukee accorded with decisions from other circuits
(continued...)
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On certiorari, the Supreme Court vacated and remanded the Court’s
judgment on the ground that the record lacked adequate support, for purposes of
summary judgment, for the conclusion that the water conservation area was
meaningfully distinct from the canals. Miccosukee, 541 U.S. at 112, 124 S. Ct. at
1547.¢ The Court acknowledged the argument of the United States, participating
as amicus curiae, that the CWA’s language and structure, as well as EPA’s
longstanding practice, establish that the transfer of water from one body of
navigable waters to another without alteration or an intervening use is not an

addition of pollutants to the waters of the United States that Congress intended to

¥(...continued)

at that time. Catskill Mountains Ch. of Trout Unlimited, Inc. v. City of New York,
273 F.3d 481, 491 (2d Cir. 2001) (“[T]he transfer of water containing pollutants
from one body of water to another, distinct body of water is plainly an addition and
thus a “‘discharge’ that demands an NPDES permit.”); Dubois v. U.S. Dep’t of
Agric., 102 F.3d 1273, 1296 (1st Cir. 1996) (“[T]here is no basis in law or fact for
the district court’s “singular entity’ theory.”).

¥ The Court took it as a given that no NPDES permit is required to convey water
within a single water body. Miccosukee, 541 U.S. at 109-10, 124 S. Ct. at 1545-
46. Accord Nat’l Wildlife Fed’n v. Consumers Power Co., 862 F.2d 580, 581 (6th
Cir. 1988) (holding that no NPDES permit was required for a hydroelectric facility
that drew water from Lake Michigan into a man-made impoundment above a dam
and generated power by discharging the lake water back into the lake through the
dam’s turbines, stating that the “facility’s movement of pollutants already in the
water is not an “addition’ of pollutants to navigable waters of the United States™);
Nat’l Wildlife Fed’n v. Gorsuch, 693 F.2d 156, 161, 174-77 (D.C. Cir. 1982)
(holding that no NPDES permit was required for the release of water from a dam).

-7 -
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subject to the NPDES program. Miccosukee, 541 U.S. at 104, 106, 124 S. Ct. at
1542, 1544 (referring to the argument as “unitary waters”). However, the Court
noted the absence of “any administrative documents in which EPA has espoused
that position.” 541 U.S. at 107, 124 S. Ct. at 1544. Ultimately, the Court did not
pass on the United States’ argument and left it open for consideration on remand.
541 U.S. at 109, 112, 124 S. Ct. at 1545, 1547.

In May 2005, the United States intervened in Friends I, then pending before

the United States District Court for the Southern District of Florida. Friends of the

Everglades v. S. Fla. Water Mgmt. Dist., No. 02-80309-Civ., 2006 WL 3635465, at

* 2 (S.D. Fla. Dec. 11, 2006), rev’d in part, dismissed in part, 570 F.3d 1210 (11th

Cir. 2009).7 In a motion for summary judgment, the United States urged the
district court to defer to an August 2005 memorandum issued by EPA interpreting
the CWA as not requiring an NPDES permit for the mere transfer of water from
one body of navigable waters to another. See 73 Fed. Reg. at 33,699 (summarizing

the interpretative memorandum); Administrative Record (“AR”) # EPA-HQ-OW-

7 The United States also sought to intervene in Miccosukee on remand, but
withdrew its motion after it became clear that the related case of Friends | would be
resolved first. See generally Miccosukee Tribe of Indians v. S. Fla. Water Mgmt.
Dist., 559 F.3d 1191, 1193-94 (11th Cir. 2009) (discussing the district court’s stay
of further proceedings). Miccosukee was stayed pending Friends | and remains
stayed pending resolution of the petitions for review of the Water Transfers Rule.

-8-
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2006-0141-0005 (August 2005 interpretive memorandum).f The motion was
denied, and a trial ensued.

In June 2006, EPA proposed to codify its interpretation of the CWA set forth
in the August 2005 memorandum. 71 Fed. Reg. 32,887 (June 7, 2006). In the
proposal, EPA stated: “This proposed rule is based on the legal analysis contained
in the interpretative memorandum and explained below.” 71 Fed. Reg. at 32,889.
EPA provided the public with an opportunity to comment. Id. at 32,887, 32,892.

In December 2006, the district court issued a decision and concluded that
operating the pumps without an NPDES permit violated the CWA. Friends I, 2006
WL 3635465, at * 48. The court held that the CWA “unambiguous[ly]” requires
an NPDES permit for a transfer of water from one body of navigable waters to
another, even if the pump or other transfer facility does not alter or put the water to
an intervening use. 1d. The court found it unnecessary to determine the level of
deference to accord EPA’s interpretation of the CWA, as espoused in the
interpretative memorandum and proposed rule, because it concluded that Congress
clearly intended to require NPDES permits for water transfers. Id. at *47-48. The
district court further found, based on the evidence presented at trial, that the lake

was meaningfully distinct from the canals. Id. at *48-50. The United States,

¥ Subsequent administrative record items are cited by the final four numbers.

-9-
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among other parties, appealed.

In June 2008, EPA finalized and promulgated the Water Transfers Rule.

The Rule provides that a water transfer —formally defined by the Rule as “an
activity that conveys or connects waters of the United States without subjecting the
transferred water to intervening industrial, municipal, or commercial use”— does
not require an NPDES permit. 40 C.F.R. § 122.3(i); 73 Fed. Reg. at 33,697.
While the Rule expressly excludes water transfers from the NPDES permit
program, it provides that the exclusion “does not apply to pollutants introduced by
the water transfer activity itself to the water being transferred.” 40 C.F.R.

§ 122.3(i). The preamble set forth EPA’s basis for promulgating the Rule, which
rested on its legal interpretation of the CWA and longstanding practice. 73 Fed.
Reg. at 33,700-03. EPA also responded to comments from the public, id. at
33,698, 33,703-06, and prepared a “Comment Response Document,” AR 1428, to
complement and supplement the preamble. 73 Fed. Reg. at 33,698.

EPA informed the public, in the preamble to the final Rule, that “[u]nder
section 509(b)(1) of the Clean Water Act, judicial review of the Administrator’s
action can only be had by filing a petition for review in the United States Court of
Appeals within 120 days after the decision is . . . issued[.]” 73 Fed. Reg. at 33,697.

Shortly thereafter, ten petitions for review were filed in various circuits. Pursuant

-10 -
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to 28 U.S.C. § 2112(a)(3), this Court was randomly selected to consider all of
them. Order of the Judicial Panel on Multidistrict Litigation (July 22, 2008).¢ The
Court then consolidated the petitions and stayed further proceedings in this case
pending a decision and mandate in Friends I. Order of Nov. 14, 2008.%

In June 2009, this Court issued a decision in Friends I, reversing the district
court’s judgment that transferring water from the canals to the lake violated the
CWA in the absence of an NPDES permit. In light of EPA’s intervening
promulgation of the Water Transfers Rule, the Court applied the familiar two-step

framework described in Chevron U.S.A. Inc. v. NRDC, 467 U.S. 837, 842-43, 104

S. Ct. 2778, 2781-82 (1984), to determine whether water transfers require NPDES

permits. Friends I, 570 F.3d at 1218-20.%

¥ For a copy of the Order of the Multidistrict Litigation Panel, see our addendum,
tab C. Many of the petitioners also sought judicial review of the Water Transfers
Rule in district courts in Florida and New York. Those cases have been stayed
pending resolution of the present case. See Catskill Mountains Ch. of Trout
Unlimited, Inc. v. EPA, 630 F. Supp. 2d 295, 304 n.6, 307 n.8, 308 (S.D.N.Y.
2009) (discussing stays entered in both cases).

¥ For a copy of the Court’s Stay Order, see our addendum, tab D.

X Chevron governs any challenge to an agency’s interpretation of a statute that
Congress has entrusted the agency to administer. Under Chevron, the first question
Is “whether Congress has directly spoken to the precise question at issue.” Id. at
842,104 S. Ct. at 281. If so, “the court, as well as the agency, must give effect to

the unambiguously expressed intent of Congress.” 1d. at 842-43. If, however, “the
(continued...)

-11 -
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At step one of its Chevron analysis, the Court applied “the traditional tools
of statutory construction,” including an examination of the CWA’s text, structure,
purpose, and legislative history, and determined that there are two reasonable
interpretations of the term “any addition . . . to navigable waters” as applied to
water transfers. Friends I, 570 F.3d at 1222-27. Under one interpretation, the
Court stated, the term means “any addition . . . to [any] navigable waters,” such
that a water transfer constitutes a discharge because it adds a pollutant to the
receiving body of water. 1d. at 1227 (brackets in original). Under the other
interpretation, the Court stated, the term means “any addition . . . to navigable
waters [as a whole],” such that a water transfer does not constitute a discharge
because the pollutant is already in the waters of the United States. Id. (brackets in
original). The Court concluded that both interpretations are plausible and that the
statute therefore is ambiguous on the question whether a water transfer is a

“discharge of a pollutant” that requires an NPDES permit. Id.

1/(..continued)

statute is silent or ambiguous with respect to the specific issue, the question for the
court is whether the agency’s answer is based on a permissible construction of the
statute.” Id. at 843. Under that second step, “[i]f a statute is ambiguous, and if the
implementing agency’s construction is reasonable, Chevron requires a federal court
to accept the agency’s construction of the statute, even if the agency’s reading
differs from what the court believes is the best statutory interpretation.” Nat’|
Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 980, 125 S.
Ct. 2688, 2699 (citing Chevron, 467 U.S. at 843-44 & n.11, 104 S. Ct. at 281).

-12 -
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Proceeding to step two of Chevron, the Court held that the Water Transfers

Rule is based on a permissible construction of the statute and thus controlling.
Friends I, 570 F.3d at 1227-28. “Because the EPA’s construction is one of the two
readings we have found is reasonable,” the Court explained, “we cannot say that it
is “arbitrary, capricious, or manifestly contrary to the statute.”” Id. (quoting
Chevron, 467 U.S. at 844, 104 S. Ct. 2782). The Court further stated that,
“[u]nless and until the EPA rescinds or Congress overrides the regulation, we must
give effect to it.” Friends I, 570 F.3d at 1228.

In May 2010, the Court denied suggestions for rehearing en banc. 605 F.3d
962 (11th Cir. 2010). In November 2010, the Supreme Court denied petitions for a
writ of certiorari. 131 S. Ct. 643, 645 (2010). This Court then issued its Order of
May 6, 2011, denying EPA’s motion for summary denial of the petitions for

review and establishing a briefing schedule. See supra pp. i, 2-3 & i n.2.%¢

¥ Five (of ten) petitions have been voluntarily withdrawn (Appeal Nos. 08-14247,
08-14471, 08-16270, 08-17189, and 09-10506). The remaining petitioners filed
three opening briefs in August 2011. See “Corrected Initial Brief [for] Friends of
the Everglades, Florida Wildlife Federation, Sierra Club, and Environmental
Confederation of Southwest Florida” (Aug. 26, 2011) (“Friends of the Everglades
Br.”); “Initial Brief of Petitioner Miccosukee Tribe of Indians of Florida” (Aug. 13,
2011) (*Tribe Br.”); “Brief for States of New York, Connecticut, Delaware,
Illinois, Maine, Michigan, Minnesota, Missouri, Washington, and Government of
the Province of Manitoba, Canada” (Aug. 11, 2011) (“States Br.”).

-13-
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STANDARD OF REVIEW

With respect to jurisdiction, EPA informed the public that, pursuant to
Section 509(b)(1) of the CWA, 33 U.S.C. § 1369(b)(1), review of the Water
Transfers Rule could only be had by filing a petition for review in the United
States Courts of Appeals. 73 Fed. Reg. at 33,697. Although the Court generally
does not owe controlling deference to EPA’s statements to the public regarding
jurisdiction, in cases of statutory ambiguity, where the jurisdictional questions
involve the complex interplay of a number of statutory provisions and definitions,
the construction adopted by the agency charged with the statute’s administration is

entitled to some deference. See Halogenated Solvents Indus. Alliance v. Thomas,

783 F.2d 1262, 1265 (5th Cir. 1986) (holding that EPA’s interpretation of the Safe
Drinking Water Act’s statutory scheme, which ultimately affected the Court’s
holding on the jurisdictional issue, “is entitled to some deference”). In the present
case, Section 509(b)(1) includes terms specific to the Clean Water Act, including
“other limitation under section [301, 302, 306 and 405 of the Act],” and what
actions are akin to issuance or denial of a permit. 33 U.S.C. § 1369(b)(1)(E) and
(F).

With respect to the merits, the Court is bound to apply the “prior panel” rule.

See United States v. Hogan, 986 F.2d 1364, 1369 (11th Cir. 1993) (“[1]t is the

-14 -
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firmly established rule of this Circuit that each succeeding panel is bound by the
holding of the first panel to address an issue of law, unless and until that holding is
overruled en banc, or by the Supreme Court.”).

To the extent that any merits issues remain after application of the prior
panel rule, the judicial review provision of the Administrative Procedure Act

(“APA”), 5 U.S.C. § 706, provides the standard of review. E.qg., Citizens Coal

Council v. EPA, 447 F.3d 879, 889 (6th Cir. 2006) (en banc) (“The EPA

promulgated the Final Rule [under the CWA] through informal rulemaking. The
scope of our review over the informal rulemaking process is generally governed by
...5U.S.C. §706(2) (1996).”). Review under the APA is “exceedingly

deferential” to the agency. Sierra Club v. Van Antwerp, 526 F.3d 1353, 1359-60

(11th Cir. 2008) (citation omitted). The APA provides, in pertinent part:

To the extent necessary to decision and when presented,
the reviewing court shall decide all relevant questions of
law . ... The reviewing court shall . . . hold unlawful
and set aside agency action, findings, and conclusions
found to be . . . arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law

.... In making the foregoing determinations, the court
shall review the whole record or those parts of it cited by
a party, and due account shall be taken of the rule of
prejudicial error.

5U.S.C. 8 706. The essence of review under the APA is that “[a] reviewing court

-15 -
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reviews an agency’s reasoning to determine whether it is arbitrary or capricious, or,
if bound up with a record-based factual conclusion, to determine whether it is

supported by substantial evidence.” Dickinson v. Zurko, 527 U.S. 150, 164, 119 S.

Ct. 1816, 1823 (1999) (internal quotation marks omitted).

SUMMARY OF ARGUMENT

This Court has jurisdiction over the petitions for review pursuant to Section
509(b)(1) of the CWA, 33 U.S.C. § 1369(b)(1). EPA urges the Court to follow the
approach taken by other circuit courts in recognizing that original jurisdiction to
review EPA regulations addressing the scope of NPDES permitting requirements,
and NPDES permitting procedures, lies in the circuit courts of appeal. See, e.q.,

Nat’l Cotton Council, 553 F.3d at 932-33 (new rule exempting the discharge of

certain pesticides from NPDES permit requirements, as codified at 40 C.F.R.

8 122.3(h), was a regulation of the underlying permitting procedures, and thus the

court of appeals had jurisdiction under § 1369(b)(1)(F) to review the rule).X¥
Under CWA Section 509(b)(1)(F), the circuit courts’ original jurisdiction

applies to permit issuances and denials, as well as to regulations relating to

permitting itself. Following the precedent set by the Supreme Court in Crown

¥ This summary of Nat’l Cotton Council is taken verbatim from this Court’s Order
of May 6, 2011 (p. 4).

-16 -
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Simpson Pulp Co. v. Costle, 445 U.S. 193, 196, 100 S. Ct. 1093, 1094-95 (1980),

circuit courts have long applied a practical construction to Section 509(b)(1)(F) in
recognizing their statutory authorization under Section 509(b)(1)(F) to review
EPA-promulgated rules that regulate the underlying permit procedures. This Court
is thus granted original jurisdiction to review the Water Transfers Rule, which
reflects EPA’s interpretation of what is not an “addition . . . to navigable waters,”
33 U.S.C. §1362(12)(A).

This Court’s jurisdiction is further founded on CWA Section 509(b)(1)(E),
which grants circuit courts original jurisdiction to review EPA actions “approving
or promulgating any effluent limitation or other limitation under section 1311,
1312, 1316, or 1345 [Sections 301, 302, 306 or 405 of the CWA].” 33 U.S.C.

8 1369(b)(1)(E). Pursuant to Section 509(b)(1)(E), circuit courts have original
jurisdiction over actions closely related to the approval or promulgation of effluent
limitations or other limitations. The Water Transfers Rule relates to “other
limitations” because the Rule sets forth limits on which movements of water are
not subject to NPDES permitting. The Rule likewise sets limits on permit issuers
with respect to their authority to require permits.

Any ambiguity in the judicial review provisions of Section 509(b)(1) must

be resolved in favor of circuit court review, Florida Power & Light Co. v. Lorion,
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470 U.S. 729, 744-45; 105 S. Ct. 1598, 1607 (1985), especially in cases involving
rules with national implications. Such resolution prevents inconsistent decisions
by multiple district courts (and by multiple circuit courts on appeal).

On the merits, the Water Transfers Rule is valid under Friends I. As State
Petitioners correctly concede, “the Court is bound by its ruling in [Eriends 1] that
the Water Transfers Rule is a permissible construction of the Act.” States Br. at
14. Moreover, Friends | resolved all material challenges to the Water Transfers
Rule, contrary to the contention of Friends of the Everglades and the Tribe. EPA’s
rationale for promulgating the Rule rested on its legal interpretation of the CWA,
particularly the operative statutory phrase “addition of any pollutant to navigable

waters.” 33 U.S.C. § 1362(12)(A). See, e.q., Friends I, 570 F.3d at 1227 (“EPA’s

regulation . . . accepts the unitary waters theory that transferring pollutants between
navigable waters is not an ‘addition . . . to navigable waters[.]’”); 73 Fed. Reg. at
33,699 (“Through today’s rule, the Agency concludes that water transfers, as
defined by the rule, do not require NPDES permits because they do not result in the
‘addition’ of a pollutant.”). Under the APA, courts need only examine portions of
the administrative record “[t]o the extent necessary to decision[.]” 5 U.S.C. § 706.
In Friends I, the Court considered and addressed portions of the record necessary

to review, and uphold, EPA’s legal rationale and thus the Rule itself.

-18 -
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Because EPA’s reasoning in support of the Water Transfers Rule was not
bound up with any record-based factual conclusions, Petitioners’ record-related
arguments are immaterial. Regardless, the record shows that EPA adequately
responded to comments and acted lawfully and reasonably in promulgating the
Water Transfers Rule.

ARGUMENT

l. THIS COURT HAS JURISDICTION PURSUANT TO SECTION
509(b)(1) OF THE CLEAN WATER ACT, 33 U.S.C. § 1369(b)(1)

As noted above, Section 509(b)(1) of the CWA grants original jurisdiction to
the federal courts of appeals over suits challenging EPA’s actions:

(E) in approving or promulgating any effluent limitation
or other limitation under section 1311, 1312, 1316, or
1345 of this title, [and]

(F) in issuing or denying any permit under section 1342
of this title][.]

33 U.S.C. § 1369(b)(1)(E) and (F); see Save the Bay, 556 F.2d at 1291. Section

509(b)(1) was designed to “establish a clear and orderly process for judicial
review” of key EPA decisions implementing the CWA. H.R. Rep. No. 92-911, at
136 (1972). Here, EPA’s interpretation of the CWA- that effluent and/or other
limitations imposed by NPDES permits do not apply to “water transfers” as

defined under the Rule— is a decision with national implications. “[N]ational
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uniformity . . . is best served by initial review in a court of appeals.” NRDC v.
EPA, 673 F.2d 400, 405 & n.15 (D.C. Cir. 1982) (finding “the case for first-
instance judicial review in a court of appeals is stronger for broad, policy-oriented
rules”). In addition, as in this case, multiple petitions can be consolidated in one

circuit court under 28 U.S.C. § 2112(a). See, e.g., Nat’l Pork Producers Council v.

EPA, 635 F.3d 738 (5th Cir. 2011); Nat’l Cotton Council of Am. v. EPA, 553 F.3d

927; Riverkeeper, Inc. v. EPA, 358 F.3d 174, 183, 185-86 (2d Cir. 2004).2¥ If the

Court were to conclude that it did not have jurisdiction, there would be the very
real possibility that different district courts could reach different conclusions
regarding the Water Transfers Rule, “with the attendant risk of inconsistent
decisions initially and on appeal.” NRDC, 673 F.2d at 405 n.15.

As set forth below, Section 509(b)(1) of the CWA authorizes review of the

Water Transfers Rule in this Court, and only in this Court.

¥ A party in district court may file a motion to transfer a case. 28 U.S.C.

8 1404(a). If the motion is granted, the party could then file a motion to
consolidate actions before the same court that involve common questions of law.
Fed. R. Civ. P. 42(a). However, those actions are left to the discretion of the
district courts hearing such motions. Thus, there is no assurance that transfer and
consolidation of multiple challenges to a rule of national uniformity, such as the
rule at issue here, would be so consolidated. In contrast, multiple petitions for
review of the Water Transfers Rule filed in multiple circuit courts have been
consolidated under the requirements of 28 U.S.C. § 2112(a).
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A.  Review Lies in this Court under Section 509(b)(1)(F), Relating to the
Issuance or Denial of a Permit

Pursuant to Section 509(b)(1)(F), persons seeking to challenge an EPA
action “in issuing or denying any permit under section 1342 [Section 402 of the
CWA]” may file a petition for review only in the circuit courts of appeals. 33
U.S.C. 8§ 1369(b)(1)(F). As described below, the circuit courts’ original
jurisdiction applies to permit issuances and denials, and also extends to regulations
relating to permitting itself. The regulation at issue here relates to and implements
the NPDES permitting program by distinguishing between the types of water
movements through point sources that may require permits (for example, transfers
of non-waters of the United States into waters of the United States, or transfers
involving intervening industrial, municipal, or commercial use) and those that do
not require permits (for example, transfers of waters of the United States that keep
the water free of intervening industrial, municipal, or commercial use). 40 C.F.R.
8 122.3(i) (identifying water transfers as excluded from the NPDES permit
program, except for those transfers that subject the transferred water to intervening

industrial, municipal, or commercial use); see also 73 Fed. Reg. at 33,704-06

(providing examples of transfers of water that would require an NPDES permit,

and those that would not).
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Courts have given Section 509(b)(1) a “practical rather than a cramped
construction.” NRDC, 673 F.2d at 405. For example, courts have long recognized
that initial review of actions “functionally similar” to the issuance or denial of a

NPDES permit should be in the circuit courts. See Crown Simpson, 445 U.S. at

196, 100 S. Ct. at 1094. In Crown Simpson, the Supreme Court found that initial

review of EPA’s veto of a permit proposed by the state permitting authority should
be in the circuit courts, even though the veto was not a “denial” of a permit per se.
Id. at 196-97.2 The Supreme Court’s decision was premised on the fact that if
EPA, rather than the state in question, were the permitting authority, EPA’s
opposition would have resulted in a denial. 1d. It disagreed with the circuit court
below, which had held it lacked jurisdiction based on a narrow reading of the

“*clear and unmistakable language’” of Section 509(b)(1)(F). See Crown Simpson

Pulp Co. v. Costle, 599 F.2d 897, 903 (9th Cir. 1979) (quoting Washington v.

EPA, 573 F.2d. 583, 587 (9th Cir. 1978)), rev’d, 445 U.S. 193 (1980). The
Supreme Court declined to “read the Act as creating such a seemingly irrational

bifurcated system” that would require litigants to go first to district court, which

¥ Cf. Exxon Corp. v. Train, 554 F.2d 1310, 1315-16 (5th Cir. 1977) (finding that
EPA’s objection to modification of an existing permit should be heard first in the
circuit courts, under Section 509(b)(1)(F)); Texas Mun. Power Agency v. EPA,
836 F.2d 1482, 1484-85, 1486 n.14 (5th Cir. 1988) (same).
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would cause delays and thereby frustrate Congress’s goal of promptly resolving

disputes under the CWA. Crown Simpson, 445 U.S. at 197, 100 S. Ct. at 1095.

Consistent with Crown Simpson, circuit courts have recognized their

statutory authorization under Section 509(b)(1)(F) to review EPA-promulgated

rules that regulate the underlying permit procedures. In American Mining

Congress v. EPA, the Ninth Circuit exercised original jurisdiction over a petition

for review of an EPA stormwater discharge rule that specified that discharges from
certain inactive mines were not subject to NPDES permitting. 965 F.2d 759, 763
(9th Cir. 1992). In examining the threshold issue of jurisdiction, the court stated

that Section 509(b)(1)(F) “allows us to review the regulations governing the

issuance of permits under section 402 . . . as well as the issuance or denial of a

particular permit.” Id. (emphasis added). Indeed, the Ninth Circuit has repeatedly
relied on Section 509(b)(1) in finding it had jurisdiction to review NPDES

permitting regulations. See, e.g., NRDC v. EPA, 526 F.3d 591, 601 (9th Cir. 2008)

(recognizing the court’s original jurisdiction to review an EPA rule that exempted
discharges of oil and gas construction activities from NPDES permitting under
Section 509(b)(1)(F), which “authorizes appellate review of EPA rules governing

underlying permit procedures™) (citation omitted); Envtl. Def. Ctr., Inc. v. EPA,

344 F.3d 832, 843 (9th Cir. 2003) (recognizing the court’s jurisdiction under
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Section 509(b)(1) to review rule specifying which municipal separate storm sewer
systems and stormwater discharges are and are not subject to NPDES permitting);

NRDC v. EPA, 966 F.2d 1292, 1296-97, 1304-06 (9th Cir. 1992) (asserting

jurisdiction under Section 509(b)(1)(F) to review a stormwater discharge rule that
exempted from NPDES permit requirements various types of “light industry,”
construction sites less than five acres in size, and certain oil and gas activities,
based on the court’s “power to review rules that regulate the underlying permit
procedures”).

As this Court noted in its Order of May 6, 2011, the Ninth Circuit recently

took a narrower view of Section 509(b)(1)(F) in Northwest Environmental

Advocates v. EPA, a case involving EPA’s rule that exempted certain ballast water

and other vessel discharges from NPDES permitting. 537 F.3d 1006 (9th Cir.
2008).2¢ |n finding that it did not have original jurisdiction to review EPA’s ballast
water rule, the Ninth Circuit endeavored to distinguish its earlier precedent. First,

the court found American Mining inapplicable on the grounds that the challenge to

¥ Friends of the Everglades appear to acknowledge that the Ninth Circuit’s
Northwest Environmental Advocates decision is at odds with the court’s earlier
precedent. See Friends of the Everglades Br. at 35-36 (describing earlier Ninth
Circuit case law as applying the “functionally related” test). Neither the Tribe nor
State Petitioners acknowledge or address the Ninth Circuit’s decisions predating
Northwest Environmental Advocates.
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the regulation in that case was that the exemption was too narrow (i.e., that the
petitioner would have to seek a permit) rather than too broad. 1d. at 1017.
However, this approach conflicts with the Ninth Circuit’s own precedent, which
broadly asserted the court’s original jurisdiction to review NPDES permitting
regulations and made no distinction as to the breadth of the challenged exemption.
The court’s approach oddly suggests that circuit courts’ original jurisdiction to
review regulations that specify certain discharges that do not need an NPDES
permit varies depending on the whether regulation is challenged as too narrow or
too broad.

Such an approach is contrary to the statutory language and the intent of the
judicial review provision of Section 509(b)(1)(F), neither of which condition
jurisdiction on the identity of the petitioner or the basis of the challenge. Indeed,
the notion that an exclusion is somehow distinct from a regulatory provision
defining what activities are covered by the permitting requirements is irrational.
To so hold creates a nonsensical bifurcated system of review that depends on
whether or not EPA requires permits for a particular discharge. See Crown
Simpson, 445 U.S. at 196-97, 100 S. Ct. at 1095 (rejecting an irrational review

system).
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The Northwest Environmental Advocates court also endeavored to

distinguish the ballast water rule from rules reviewed by that court in the NRDC
stormwater discharge rule cases on the basis that the stormwater rules were
somehow different (and therefore reviewable by the circuit courts) because the
stormwater rules were a clarification of an existing, statutorily-mandated

exemption from permitting. Nw. Envtl. Advocates, 537 F.3d at 1017 (citing 33

U.S.C. 8§ 1342(1)(2)). Yet the court failed to explain how this distinction should
control whether a rule providing that certain discharges do not require a NPDES
permit is reviewable by the circuit courts under Section 509(b)(1)(F).

At any rate, like the stormwater rules reviewed in the NRDC cases, the
Water Transfers Rule reflects EPA’s interpretation of the statutory phrase “addition

... to navigable waters,” 33 U.S.C. § 1362(12)(A). See, e.q., Friends I, 570 F.3d

at 1227 (“EPA’s regulation . . . accepts the unitary waters theory that transferring
pollutants between navigable waters is not an “addition . . . to navigable
waters[.]’); 73 Fed. Reg. at 33,699 (“Through today’s rule, the Agency concludes
that water transfers, as defined by the rule, do not require NPDES permits because
they do not result in the “addition’ of a pollutant.”). The Water Transfers Rule
defines more precisely those discharges that do, and do not, constitute “additions”

necessitating NPDES permitting. 40 C.F.R. § 122.3(i); 73 Fed. Reg. at 33,704-05,
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33,708. The Rule’s preamble provides examples of activities that fall outside the
Rule (i.e., activities subject to NPDES permitting), such as where water is
withdrawn from a water of the United States for use as cooling water or drinking
water, or where a water transfer facility introduces a pollutant into the water being
transferred. 73 Fed. Reg. at 33,704-05. The preamble also provides examples of
activities that are generally not subject to NPDES permitting, such as hydroelectric
operations and movements of water through dams or reservoir systems. Id. at
33,705. Thus, even under the Ninth Circuit’s recent narrowing of its earlier
interpretation of Section 509(b)(1)(F), original jurisdiction to review the Water
Transfers Rule is in circuit courts of appeals.

In National Cotton Council of America v. EPA, 553 F.3d 927 (6th Cir.

2009), the Sixth Circuit issued the most recent decision addressing subject matter
jurisdiction under Section 509(b)(1)(F) in the context of a regulation defining the
scope of NPDES permitting requirements. That closely analogous case involved
consolidated petitions for review of a final rule issued by EPA that provided that
the direct application of pesticides to waters of the United States in accordance
with the Federal Insecticide, Fungicide, and Rodenticide Act were exempt from
NPDES permitting requirements. As in the present case, the environmental interest

petitioners argued that the circuit court did not have jurisdiction to review the rule
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under Section 509(b)(1)(F). Id. at 932-33. The Sixth Circuit found that Section
509(b)(1)(F) authorizes the courts of appeals “to review the regulations governing
the issuance of permits under [S]ection 402 . . . as well as the issuance or denial of

a particular permit.” Id. at 933 (citing American Mining, 965 F.2d at 763 and

NRDC, 966 F.2d at 1296-97). Thus, the National Cotton Council court

concluded- in the context of a challenge to an EPA rule that, like the Water
Transfers Rule, addresses when NPDES permits would not be required under

Section 402- that “at a minimum, [Section 509(b)(1)(F)] encompasses the action

before us.” Nat’l Cotton Council , 553 F.3d at 933 (emphasis added).t?

In addition to the Sixth and Ninth Circuits, other courts of appeals have
exercised original jurisdiction over challenges to NPDES permitting regulations,

including those that specify which discharges are exempt from permitting. The

1 State Petitioners are mistaken in their assertion (States Br. at 22) that the
National Cotton Council court failed to take into account the arguments advanced
in Northwest Environmental Advocates. The Sixth Circuit was fully briefed on the
district court decision and the arguments before the Ninth Circuit. See Final
Opening Brief of Envtl. Petitioners, Nat’l Cotton Council v. EPA, No. 06-4630,
2007 WL 5117920, at *1, 2-3(6th Cir. Dec. 26, 2007) (environmental petitioners’
brief, referencing their motion to dismiss on jurisdictional grounds). Moreover, the
Northwest Environmental Advocates decision was issued six months before the
Sixth Circuit’s opinion, and nearly fourteen months before the Sixth Circuit denied
rehearing and rehearing en banc. Like this Court, the Sixth Circuit specifically
chose to address this important jurisdictional question as part of merits briefing.

Id.
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Second Circuit exercised original jurisdiction to hear consolidated challenges to
EPA’s Concentrated Animal Feeding Operations (“CAFQO”) Rule, which set forth
NPDES permitting requirements, including provisions requiring CAFOs of a
certain size to seek a permit, provisions setting forth a process to allow certain
CAFOs to be exempt from permitting and, as in this case, “challenges to the types

of discharges subject to regulation.” Waterkeeper Alliance, Inc. v. EPA, 399 F.3d

486, 495-98, 504-506 (2d Cir. 2005).
The Fifth Circuit more recently considered consolidated challenges to the
CAFO Rule that EPA promulgated following the Second Circuit’s remand decision

in Waterkeeper. Nat’l Pork Producers Council, 635 F.3d 738. In that case, the

court analyzed EPA’s permitting regulations that identify the types of dischargers
or activities that require an NPDES permit. 635 F.3d at 749-51. The court also
dismissed petitions for review of guidance letters that stated that releases of dust
from poultry houses would require a permit, on the grounds that the letters were
not final agency action rather than because the court found the action to be beyond
the scope of its jurisdiction under Section 509(b)(1). 635 F.3d at 754-56; cf. Texas

Indep. Producers & Royalty Owners Ass’n v. EPA, 413 F.3d 479, 480-84 (5th Cir.

2005) (dismissing a petition for review of an EPA rule postponing the requirement

for applying for an NPDES permit for oil and gas construction activities — not
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because the court lacked original subject matter jurisdiction, but because the case
was not yet ripe for review).

As these circuit court cases demonstrate, applying a practical construction to
Section 509(b)(1)(F) allows for the “clear and orderly process for judicial review”
intended by Congress, see H.R. Rep. No. 92-911, at 136 (1972), where parties may
dispute not only the grant or denial of a permit, but also EPA’s rules specifying
which activities are subject to the permitting process.

Contrary to Friends of the Everglades’ contention (Friends of the Everglades
Br. at 36-37), EPA’s position is not contrary to that taken by the Agency in moving
to dismiss the petitions for review of an amended determination by EPA with
respect to water quality standards in the Everglades. In EPA’s motion to dismiss
the petitions for review of the Amended Determination, the Agency specifically

pointed out that the Amended Determination did not constitute final agency action

with respect to any of the existing NPDES permits for discharges to the

Everglades. Friends of the Everglades Br., Add. S at 18-19.2¥ Moreover, in the

¥ In addition, EPA’s motion to dismiss cited by Friends of the Everglades
specifically noted examples of EPA actions reviewable under Section 509(b)(1)(E),
including the establishment of industry-wide regulations imposing effluent
limitations, E.l. du Pont de Nemours & Co. v. Train, 430 U.S. 112, 136-37; 97 S.
Ct. 965, 979 (1977), the establishment of area-wide regulations for determining

effluent limitations, Am. Iron & Steel Inst. v. EPA, 115 F.3d 979, 986 (D.C. Cir.
(continued...)
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challenged amended determination, EPA was not alleged to have issued or denied a
permit, nor alleged to have promulgated an effluent or other limitation, much less
alleged to have promulgated any regulation regarding either such action as
identified in CWA Section 509(b)(1)(E) or (F).

This case demonstrates how circuit courts are better able to consolidate
challenges to permit regulations, especially where the regulation has a national
impact. Here, the Judicial Panel for Multidistrict Litigation has ordered that all
petitions challenging this rule be transferred to one circuit, this Court. See supra
pp. 10-11 & tab C. Rather than have separate district courts throughout the United
States review the Water Transfers Rule, after which time separate circuit courts
might hear appeals of those cases, the matter should be resolved in the first

instance by this Court to maximize national uniformity.

18/(...continued)
1997), and the establishment of procedural NPDES permitting regulations. NRDC
v. EPA, 673 F.2d at 405 n.15.

2 Parallel actions for judicial review of the Water Transfers Rule in district courts
in Florida and New York have been stayed, pending this Court’s decision. See

supra p. 11 n.9.
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B.  Review Also Lies in this Court under Section 509(b)(1)(E), Relating
to Effluent Limitations or Other Limitations

This Court also has jurisdiction under Section 509(b)(1)(E) of the CWA,
which applies to EPA actions “approving or promulgating any effluent limitation
or other limitation under section 1311, 1312, 1316, or 1345 [Sections 301, 302,
306 or 405 of the CWA].” 33 U.S.C. 8 1369(b)(1)(E). The CWA defines “effluent
limitation” as “any restriction established by a State or the Administrator on
quantities, rates, and concentrations of chemical, physical, biological, and other
constituents which are discharged from point sources into navigable waters, the
waters of the contiguous zone, or the ocean, including schedules of compliance.”
33 U.S.C. § 1362(11). However, the jurisdictional provision, which also applies to
“other limitation[s],” a term not defined by the CWA, must be interpreted more

broadly to include things other than effluent limitations. See, e.qg., NRDC, 673

F.2d at 402-03 (establishing circuit court’s original jurisdiction to review
consolidated permit regulations establishing procedures for issuing or denying
NPDES permits).

The courts of appeals have original jurisdiction over actions closely related
to the approval or promulgation of effluent limitations or other limitations. See,

e.q., Maier v. EPA, 114 F.3d 1032, 1037-38 (10th Cir. 1997) (EPA decision not to
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revise sewage treatment regulations); NRDC, 673 F.2d at 402-03 (regulations
establishing procedures for issuing or denying permits, and who may utilize those

procedures); NRDC v. EPA, 656 F.2d 768, 774-75 (D.C. Cir. 1981) (regulations

establishing criteria, standards, and process for requests for modification to sewage

treatment requirements); Riverkeeper, Inc., 358 F.3d at 183, 185-86. (regulations

addressing intake structures used to withdraw water for cooling purposes rather
than discharges of pollutants to water). Here, the Water Transfers Rule relates to
“other limitations” to the extent that the Water Transfers Rule sets forth limits on
which movements of water are, and which are not, subject to NPDES permitting.
Thus, the Rule explains, in part, the scope of activities that are subject to NPDES
requirements and thus falls within the scope of Section 509(b)(1)(E).

Review in this Court is also proper because the Water Transfers Rule
establishes “limitations” on permit issuers. In NRDC, the D.C. Circuit found that
it had original jurisdiction to hear a petition challenging EPA’s Consolidated
Permit Regulations (“CPRs”), which do “not set any numerical limitations on
pollutant discharge,” but are a “set of procedures for issuing or denying NPDES
permits.” NRDC, 673 F.2d at 402. The court concluded it had jurisdiction in part
because the procedures for issuing or denying permits were “a limitation on point

sources and permit issuers.” Id. at 405 (emphasis added) (citation omitted). The
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court also noted that it need not decide whether the CPRs were “effluent
limitations” or “other limitations” because “8 509(b)(1)(E) provides for [court of
appeals] review of both effluent limitations and other limitations.” Id. at 404 n.11.
The Water Transfers Rule is likewise a limitation on permit issuers in that it
provides that no permits are required for certain activities, thus distinguishing them
from activities that will require a permit.

Friends of the Everglades note that EPA has successfully argued that Total
Maximum Daily Loads (“TMDLSs”) are not reviewable in the first instance in
circuit courts. Friends of the Everglades Br. at 39-41. However, that point is
irrelevant here, as TMDLSs are in no way comparable to the Water Transfers Rule.
First, TMDLs are approved or issued under Section 303 of the CWA, which is not
among the CWA provisions specifically identified in Subsection 509(b)(1)(E).

Longview Fibre Co. v. Rasmussen, 980 F.2d 1307, 1310-13 (9th Cir. 1992). In

contrast, Subsection 509(b)(1)(E) does list the statutory provisions applicable to
the prohibition against unpermitted discharges, i.e., Section 301(a) of the CWA, 33
U.S.C. § 1311(a), which in turn refers to Section 402 of the CWA, 33 U.S.C.

§ 1342, the NPDES permit program. Moreover, TMDLs are established for
specific waterbodies or portions of waterbodies. See 33 U.S.C. § 1313(d). In

contrast, EPA’s regulatory interpretation of the CWA in the Water Transfers Rule
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Is a decision with national implications. The rule is nationally-applicable, and was
promulgated following the submission of comments from commenters located in
all parts of the United States. “National uniformity . . . is best served by initial

review in a court of appeals.” NRDC v. EPA, 673 F.2d at 405 & n.15.

C.  To the Extent Section 509(b)(1) Is Unclear, Prior Judicial
Decisions Favor Jurisdiction in this Court

Although Section 509(b)(1) was intended to “establish a clear and orderly
process for judicial review” of key EPA decisions implementing the CWA, see
H.R. Rep. No. 92-911 at 136, courts generally have not viewed the provision as a

model of clarity. See, e.g., Longview Fibre Co., 980 F.2d at 1309 (describing the

review provision as “gnarled”). However, “when there is a specific statutory grant
of jurisdiction to the court of appeals, it should be construed in favor of review by

the court of appeals.” NRDC v. Abraham, 355 F.3d 179, 193 (2d Cir. 2004) (citing

Second, Seventh, Tenth, and D.C. Circuit cases). Thus, to the extent there may be
ambiguity as to whether original jurisdiction lies with the district court or the court
of appeals, courts “must resolve that ambiguity in favor of review by a court of

appeals.” Nuclear Info. & Res. Serv. v. DOT Research & Special Programs

Admin., 457 F.3d 956, 960 (9th Cir. 2006) (quoting Suburban O’Hare Comm’n v.

Dole, 787 F.2d 186, 192 (7th Cir. 1986)); see also Florida Power & Light, 470 U.S.
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at 744-45, 105 S. Ct. at 1607.
Accordingly, this Court has jurisdiction under Section 509(b)(1) of the
CWA, 33 U.S.C. §1369(b)(1).

Il.  FRIENDS | RESOLVED THE VALIDITY OF THE WATER
TRANSFERS RULE

Friends | resolved the validity of the Water Transfers Rule. This is because:
(@) under the prior panel rule the Court is bound by the holding of Friends | that
EPA’s interpretation of the CWA is reasonable and controlling under Chevron; (b)
EPA based the Rule on a legal interpretation of the CWA, not any administrative
record-based factual conclusion; and (c) Petitioners’ arguments that the
administrative record does not support the Rule have no bearing on the Rule’s
validity.

A. Under the Prior Panel Rule, the Court is Bound by Friends |

“[1]t is the firmly established rule of this Circuit that each succeeding panel
Is bound by the holding of the first panel to address an issue of law, unless and
until that holding is overruled en banc, or by the Supreme Court.” Hogan, 986
F.2d at 1369. Just so here; Friends | renders meritless any dispute about whether
the Water Transfers Rule, “which accepts the unitary waters theory that

transferring pollutants between navigable waters is not an ‘addition . . . to
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navigable waters,”” is a “reasonable, and therefore permissible, construction of the
[statutory] language.” 570 F.3d at 1227-28. As the Court held, “[b]ecause the
EPA’s construction is one of two readings we have found is reasonable, we cannot
say that it is “arbitrary, capricious, or manifestly contrary to the statute.”” Friends
1,570 F.3d at 1228 (quoting Chevron, 467 U.S. at 844). Further, as the Court
concluded, “[u]nless and until the EPA rescinds or Congress overrides the
regulation, we must give effect to it.” Id.

Although State Petitioners believe that Friends | was “decided incorrectly,”
States Br. at 14, they “acknowledge that the Court is bound by its ruling in [Friends
1] that the Water Transfers Rule is a permissible construction of the Act.” States
Br. at 14; see also id. at 24-24. The Tribe offers no such concession. It instead
asserts: “EPA’s interpretation of the word addition is unreasonable,” Tribe Br. at
13; “Congress intended for the EPA to consider environmental impacts that the
rule would have,” id. at 14; “EPA’s rule is . . . in direct conflict with Congressional
intent,” id.; and “EPA’s Rule is not due deference under Chevron . ...” Tribe Br.
at 29. Under the prior panel rule, these arguments are unavailing.

B. EPA Based the Water Transfers Rule on its Interpretation of the CWA

Without question, EPA based the Water Transfers Rule on its legal

interpretation of the CWA, not any record-based factual conclusion. See 73 Fed.

-37 -



Reg. at 33,700-03 (rationale accompanying the final rule); 71 Fed. Reg. at 32,889
(rationale accompanying the proposed rule); AR 0005, pp. 4-15 (August 2005
interpretative memorandum).

In the preamble, for example, EPA explained that “[t]he legal question
addressed by today’s rule is whether a water transfer . . . constitutes an ‘addition’
within the meaning of section 502(12),” 33 U.S.C. § 1362(12)(A). 73 Fed. Reg. at
33,700. EPA continued:

The statute defines “*discharge of a pollutant’ as
“any addition of any pollutant to navigable waters from
any point source.” 33 U.S.C. § 1362(12). When the
statutory definition of “*navigable waters’” —i.e., “the
waters of the United States,” 33 U.S.C. 8 1362(7) —is
inserted in place of “navigable waters,” the statute
provides that NPDES applies only to the “addition of any
pollutant to the waters of the United States.” Given the
broad definition of “pollutant,” transferred (and
receiving) water will always contain intrinsic pollutants,
but the pollutants in transferred water are already in “the
waters of the United States” before, during, and after the
water transfer. Thus, there is no “addition”; nothing is
being added “to” “the waters of the United States” by
virtue of the water transfer, because the pollutant at issue
is already part of “the waters of the United States” to
begin with. Stated differently, when a pollutant is
conveyed along with, and already subsumed entirely
within, navigable waters and the water is not diverted for
an intervening use, the water never loses its status as
“waters of the United States,” and thus nothing is added
to those waters from the outside world.

-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

-38 -




-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

73 Fed. Reg. at 33,701 (emphasis added) (quoting the United States’ brief in
Friends 1). In other words, as the Court summarized, “EPA’s regulation . . .
accepts the unitary waters theory that transferring pollutants between navigable
waters is not an ‘addition . . . to navigable waters[.]’” Friends I, 570 F.3d at 1227.
EPA examined other provisions of the CWA as well, particularly: Section
101(g), 33 U.S.C. § 1251(g),® which “establishes . . . Congress’s general direction
against unnecessary Federal interference with State allocations of water rights,” 73

Fed. Reg. at 33,702; Section 510, 33 U.S.C. § 1370, which “supports the notion

& Section 101(g) provides:

It is the policy of Congress that the authority of each
State to allocate quantities of water within its jurisdiction
shall not be superseded, abrogated or otherwise impaired
by [the CWA]. It is the further policy of Congress that
nothing in [the CWA] shall be construed to supersede or
abrogate rights to quantities of water which have been
established by any State. Federal agencies shall co-
operate with State and local agencies to develop
comprehensive solutions to prevent, reduce and eliminate
pollution in concert with programs for managing water
resources.

33 U.S.C. § 1251(g).

& Section 510 provides:

Except as expressly provided in [the CWA], nothing [in

the CWA] shall . . . be construed as impairing or in any
(continued...)
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that Congress did not intend administration of the CWA to unduly interfere with
water resource allocation,” 73 Fed. Reg. at 33,702; and Section 304(f)(2)(F), 33
U.S.C. § 1314(f)(2)(F),# which “reflects an understanding by Congress that water
movement could result in pollution, and that such pollution would be managed by
States under their nonpoint source program authorities, rather than the NPDES
program.” 73 Fed. Reg at 33,702. The collective legal import of these provisions,

EPA reasonably concluded, is that “water transfers . . . do not constitute an

2/, .continued)
manner affecting any right or jurisdiction of the States
with respect to the waters (including boundary waters) of
such States.

33 U.S.C. §1370.

& Section 304(f)(2)(F) provides, in pertinent part:

The Administrator, after consultation with appropriate
Federal and State agencies and other interested persons,
shall issue to appropriate Federal agencies, the States,
water pollution control agencies, and agencies designated
under [33 U.S.C. §1288] . . . information including (1)
guidelines for identifying and evaluating the nature and
extent of nonpoint sources of pollutants, and (2)
processes, procedures, and methods to control pollution
resulting from . . . changes in the movement, flow, or
circulation of any navigable waters or ground waters,
including changes caused by the construction of dams,
levees, channels, causeways, or flow diversion facilities.

33 U.S.C. § 1314(F)(2)(F).
- 40 -
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‘addition’ to navigable waters to be regulated under the NPDES program.” 73 Fed.
Reg. at 33,703.

C.  Petitioners’ Arguments That the Administrative Record Does Not
Support the Rule Have No Bearing on the Rule’s Validity

None of Petitioners” arguments has any bearing on the validity of the Water
Transfers Rule as established in Friends I. Petitioners offer no serious argument
that EPA failed to follow notice-and-comment procedures associated with informal
rulemaking. E.g., Tribe Br. at 30-31 (stating that “EPA went through the motions
of complying with the procedural requirements,” while asserting, without
elaboration or support, that “EPA failed to comply with the procedural
requirements of formal rulemaking™).2 Instead, Petitioners challenge the
adequacy of EPA’s response to comments and argue that the Rule is not supported
by the administrative record.# Although Petitioners’ arguments are without merit,

as we explain infra pp. 45-56, the Court need not reach these arguments because

& Procedures associated with informal rulemaking are set forth in 5 U.S.C. § 553.
Procedures associated with formal rulemaking do not apply here (and rarely do).
See 5 U.S.C. §553(c) (“When rules are required by statute to be made on the
record after opportunity for an agency hearing, sections 556 and 557 of this title
apply instead of this subsection.”); Florida Manufactured Housing Ass’n v.
Cisneros, 53 F.3d 1565, 1572 (11th Cir. 1995) (discussing informal and formal
rulemakings).

& Only Friends of the Everglades and the Tribe assert that the Rule is infirm for
record-related reasons. State Petitioners offer no record-related arguments.
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they are immaterial on their face.

The Court has already reviewed, and upheld, relevant portions of the
administrative record, that is, key documents where EPA espoused its
interpretation of the CWA as not requiring NPDES permits for water transfers.
The Court quoted from the preamble accompanying the promulgation of the Water
Transfers Rule, 570 F.3d at 1218-19 (citing 73 Fed. Reg. 33,697-708 (June 13,
2008)). The preamble is EPA’s final decision document and it sets forth not only
EPA’s reasoning, but also a summary of its response to comments.2 Also part of
the record on appeal in Friends | was EPA’s August 2005 interpretive
memorandum, which the Court referenced as “EPA’s 2005 guidance letter.”
Friends I, 570 F.3d at 1222; see also id. at 1216 n.4 (referencing EPA’s “opinion
letter”).2 And, because the district court reviewed EPA’s interpretation of the
CWA as set forth in the proposed rule, 2006 WL 3635465, at *34-36 & 34 n.51

(citing 71 Fed. Reg. at 32,887-89), this portion of the administrative record was

also part of the record on appeal in Friends 1.2

& The preamble is in the administrative record at AR 1417.
% The interpretative memorandum is in the administrative record at AR 0005.
& The proposed rule is in the administrative record at AR 0001.
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Contrary to the Tribe’s assertion (Tribe Br. at 39), the Court in Friends | was
under no obligation to consider additional portions of the administrative record.
Friends | was a citizen suit CWA enforcement action against state defendants, not
an APA challenge to the Water Transfers Rule. Moreover, courts need not
consider a complete administrative record to apply Chevron. There are numerous
examples where, in non-APA suits, the Supreme Court and this Court have

accorded Chevron deference to an agency regulation without having before it the

full administrative rulemaking record. E.g., Yellow Transp., Inc. v. Michigan, 537

U.S. 36, 45, 123 S. Ct. 371, 377 (2002); Atlantic Mut. Ins. Co. v. C.I.R., 523 U.S.

382, 387-391, 118 S. Ct. 1413, 1417-18 (1998); Smiley v. Citibank, 517 U.S. 735,

738-746, 116 S. Ct. 1730, 1732-36 (1996); Russell v. North Broward Hosp., 346

F.3d 1335, 1344-45 (11th Cir. 2003). As the Fifth Circuit explained in Sierra Club

v. U.S. Fish and Wildlife Service, 245 F.3d 434, 441 n.37 (5th Cir. 2001), under

Chevron “[o]ur review is limited to interpreting the extent to which the regulation
Is consistent with the statute — a task which we are competent to perform without
the administrative record.”

Although the APA informs any judicial review of the Water Transfers Rule
in the present case, see supra pp. 15-16, Friends of the Everglades and the Tribe

incorrectly assume that the Court is obligated to assess the validity of the Rule
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anew in light of the full administrative record (Tribe Br. at 36, 38, 39; Friends of
the Everglades Br. at 43). No such obligation exists. The APA states that courts
“shall review the whole record or those parts of it cited by a party,” but it also
preserves courts’ traditional discretion to address only “relevant questions of law”
and only “[t]o the extent necessary to decision[.]” 5 U.S.C. § 706. As the Supreme
Court has summarized the standard of review, “[a] reviewing court reviews an
agency’s reasoning to determine whether it is arbitrary or capricious, or, if bound

up with a record-based factual conclusion, to determine whether it is supported by

substantial evidence.” Dickinson, 527 U.S. at 164, 119 S. Ct. at 1823 (emphasis
added; internal quotation marks omitted).

Here, because EPA’s reasoning was not bound up with any administrative
record-based factual conclusion, the only material question regarding the Rule’s
validity is whether EPA’s reasoning was arbitrary and capricious. In Friends I, the
Court examined all portions of the record necessary to resolve that question. 570
F.3d at 1210 (“Because EPA’s construction . . . is reasonable, we cannot say that it
is “arbitrary, capricious, or manifestly contrary to the statute.”””) (quoting Chevron,
467 U.S. at 844, 104 S. Ct. at 2782). No further review is required to deny the
petitions for review; the Water Transfers Rule is valid “[u]nless and until the EPA

rescinds or Congress overrides the regulation.” Friends I, 570 F.3d at 1210.
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1. EPAACTED LAWFULLY AND REASONABLY IN
PROMULGATING THE WATER TRANSFERS RULE

To the extent that Friends | did not resolve the validity of the Water
Transfers Rule — for example, because the Court believes it “necessary to
decision,” 5 U.S.C. § 706, to consider portions of the administrative record that
were not part of the record in Friends I, such as EPA’s Comment Response
Document (AR 1428) — Friends of the Everglades’ and the Tribe’s record-based
arguments are without merit. The standard of review is highly deferential to the

agency, e.g., North Buckhead Civic Ass’n v. Skinner, 903 F.2d 1533, 1538-39

(11th Cir. 1990) (“Along the standard of review continuum, the arbitrary and
capricious standard gives an appellate court the least latitude in finding grounds for
reversal.”) (footnote omitted), and the record shows that EPA acted lawfully and
reasonably in promulgating the Water Transfers Rule.

A. Friends of the Everglades’ Arguments are Without Merit

Friends of the Everglades acknowledge that most of the thousands of water
transfers in the United States are not associated with any substantial impairment of
water quality. See Friends of the Everglades Br. at 46. At the same time, Friends
of the Everglades assert that EPA “premised” the Water Transfers Rule on the

conclusion that “exempting water transfers would not affect the legal powers of
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states to remedy contamination of their waters resulting from water transfers in
upstream states.” Friends of the Everglades Br. at 43-44. No such premise exists,
however. The premise of the Water Transfers Rule is that Congress did not intend
to subject to the NPDES permit program the mere conveyance of water from
navigable waters to navigable waters. EPA restated that in the record in response
to this very comment. AR 1428, p. 33 (“[S]ince water transfers are not additions
they are not a discharge that would be covered under the NPDES program.”).
Furthermore, as EPA explained, codifying “EPA’s longstanding practice of not
requiring NPDES permits for water transfers” “does not promote adding pollution
to any waters[,]” AR 1428, p. 32, including international and interstate “boundary
waters,” consistent with Section 510 of the CWA, 33 U.S.C. 8§ 1370; see supra pp.
39-40 & n.21.#

Next, Friends of the Everglades challenge EPA’s conclusion that “[o]ther
federal and state laws provide a sufficient regulatory framework to address any

water quality impacts related to water transfers.” Friends of the Everglades Br. at

& States similarly have a longstanding practice of not requiring NPDES permits
for water transfers. As EPA explained, only the Commonwealth of Pennsylvania
had a contrary practice. 73 Fed. Reg. at 33,699; AR 1428, p. 9. Although
Pennsylvania’s Department of Environmental Protection initially petitioned for
review of the Water Transfers Rule (Appeal No. 09-10506), it has since sought and
received a voluntary dismissal.
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46 (quoting AR 1428, p. 31). The conclusion is neither arbitrary nor capricious.
EPA correctly explained that the Rule has no effect on the NPDES program’s
coverage of activities that add pollutants from the outside world to navigable
waters. See, e.9., AR 1428, p. 32 (“[P]ollutants discharged from permitted point
sources upstream of the intake for the water transfer may subsequently be moved
through a water transfer to the receiving waterbody. But such discharges are
already permitted and must meet all applicable effluent limitations and water
quality criteria.”); AR 0005, p. 7 (“Discharges of pollutants covered by section 402
are subject to ‘effluent’ limitations.”). That is, with or without the Water Transfers
Rule, the NPDES permit program regulates discharges of pollutants from point
sources upstream of the water transfer facility, and state NPDES permitting
authorities retain their ability to subject the discharger to stringent limits or even
prohibit the discharge altogether. See 73 Fed. Reg. at 33,704 (*States may not
exclude from NPDES permit requirements sources that are point sources under
Federal law, including those that do not meet the definition of a water transfer in
today’s rule.”).

Similarly, with or without the Water Transfers Rule, the NPDES program

does not apply to non-point sources. See Friends I, 570 F.3d at 1226-27 (“Non-

point source pollution, chiefly runoff, is widely recognized as a serious water
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quality problem, but the NPDES program does not even address it.”). Instead, the
CWA encourages states to address non-point sources of pollution through state and
local programs such as land use requirements or best management practices. See,
e.g., 33 U.S.C. 88 1288(b)(2)(F) (land use planning to reduce agricultural non-
point sources of pollution); 1329 (non-point source management programs);
1314(F)(2)(F) (issuance of guidelines and methods to control non-point sources,
including changes in water movement or flow). Those programs can be used to
improve the quality of the water being transferred, as EPA noted in the record.
See 73 Fed. Reg. at 33,702 (where pollutants enter the waters of the United States
through non-point sources unassociated with water transfer facilities, “pollution
from transferred waters is more sensibly addressed through water resource
planning and land use regulations, which attack the problem at its source.”).

The record also shows that EPA considered potential water quality impacts
arising from the management of water resources, including water transfers. EPA’s
assessment was that “Congress intended to leave oversight of water transfers, and
any potential environmental effects they may have, to water resource management
agencies and the States in cooperation with Federal authorities.” AR 1428, p. 31.
This explanation is supported, for example, by Section 101(g) of the CWA, which

instructs: “Federal agencies shall co-operate with State and local agencies to
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develop comprehensive solutions to prevent, reduce and eliminate pollution in
concert with programs for managing water resources.” 33 U.S.C. § 1251(g); see
also supra p. 39 & n.20. Moreover, as the Court explained in Friends I: “[I]t may
seem inconsistent with the lofty goals of the Clean Water Act to leave out of the
permitting process the transfer of pollutants from one navigable body of water to
another, but it is no more so than to leave out all non-point sources . ... Yet we
know the Act does that.” 570 F.3d at 1227.

EPA’s rationale for promulgating the Water Transfers Rule does not hinge
on the adequacy of any particular program in any particular state, as Friends of the
Everglades suggest. Rather, EPA “recognize[d] that State water allocation laws or
water resource plans have specific objectives and can be limited in their scope,”
and EPA did not anticipate that “such laws or plans alone would be the only
mechanisms available to protect water quality.” AR 1428, pp. 18-19. The point of
EPA’s reference to other provisions of the CWA and other federal and state laws
was that a “regulatory framework” exists, AR 1428, p. 31, that is, “water quality
may be protected by the full suite of applicable federal and State requirements
designed to achieve and protect water quality.” AR 1428, p. 19 (emphasis added).
As EPA made clear, the Rule in no way diminishes the States’ authority, preserved

under Sections 101(b) and 510 of the CWA, 33 U.S.C. 88 1251(b) and 1370, to
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demand permits for water transfers outside the context of the NPDES permit
program. See 73 Fed. Reg. at 33,706 (“[S]tates currently have the ability to
address potential in-stream and/or downstream effects of water transfers through
their [water quality standards] and TMDL programs and pursuant to state
authorities preserved by section 510, and today’s rule does not have an effect on
these state programs and authorities.”); AR 1428, p. 19 (States’ authority to
demand non-NPDES permits for water transfers “is not diminished by today’s
rule”). It was reasonable for EPA to find the existence of other authorities, not the
extent to which they are being exercised in any particular setting, more indicative
of congressional intent concerning the applicability of the NPDES permit program
to water transfers. See, e.q., AR 1428, p. 7 (“[T]he relative quality of the donor
water and the receiving water is not relevant to the statutory interpretation of
‘addition” embodied in [the Water Transfers Rule].”); AR 0005, p. 7 (“Congress
was aware that there might be pollution associated with water management
activities, but chose to defer to comprehensive solutions developed by State and
local agencies for controlling such pollution.”).

Friends of the Everglades’ third and final contention is that EPA “arbitrarily
rejected” an approach of having the Water Transfers Rule provide that water

transfers are not subject to the NPDES permit program except where they “cause
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grave pollution problems.” Friends of the Everglades Br. at 44. See also id. at 30,
47-48. EPA reasonably declined to require NPDES permits for water transfers on
a case-by-case basis. The record contains a number of comments about this
approach, and “[t]he most frequently cited reason for opposing [it] was a belief that
the Clean Water Act provides no authority to regulate water transfers on a case-by-
case basis.” 73 Fed. Reg. at 33,706. It was reasonable for EPA to be persuaded by
those comments. See id. (“EPA has decided not to include a mechanism in [the
Water Transfers Rule] for the permitting authority to designate water transfers on a
case-by-case basis as needing an NPDES permit. This conclusion is consistent
with EPA’s interpretation of the CWA as not subjecting water transfers to the
permitting requirements of section 402.”); AR 1428, p. 26 (same); see also AR
1428, p. 13 (“EPA believes that an addition of a pollutant under the Act occurs
when pollutants are introduced from outside the waters being transferred.”).
The reasonableness of EPA’s response is further supported by Friends I. As

the Court found,

There are two reasonable ways to read the 8§ 1361(12)

language “any addition of any pollutant to navigable

waters from any point source.” One is that it means “any

addition . . . to [any] navigable waters;” the other is that it

means “any addition . . . to navigable waters [as a
whole].”

-51 -



570 F.3d at 1227 (brackets in original). The Court never suggested that there is a
third way to read the statutory language, i.e., that the statutory language may be
read differently on a case-by-case basis. But even if the statutory language could
reasonably be interpreted in the manner Friends of the Everglades suggest, their

argument fails. E.g., Entergy Corp. v. Riverkeeper, Inc., 129 S. Ct. 1498, 1505

(2009) (agency’s reasonable interpretation prevails even if it is not the only
possible interpretation or the one deemed most reasonable by the courts); Sierra

Club v. Admin’r, EPA, 496 F.3d 1182, 1186 (11th Cir. 2007) (“Under Chevron

deference, we must accept an agency’s reasonable interpretation of an ambiguous
statute, ‘even if the agency’s reading differs from what the court believes is the
best statutory interpretation’.”). To prevail, Friends of the Everglades must show
that the statute unambiguously compels their interpretation as the only permissible
reading. As the Court held in Friends I, even if it was one reasonable
interpretation, it is certainly not the only permissible reading.

B. The Tribe’s Arguments Are Without Merit

Nothing in the Tribe’s brief establishes that the Water Transfers Rule is
unlawful or unreasonable.
First, the Tribe argues that EPA failed to meaningfully consider comments

about the Rule’s “impacts . . . on the Tribal members and their Everglades
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homeland.” Tribe Br. at 31. The record contradicts this assertion. EPA reconciled
its legal interpretation of the CWA with restoration of the Everglades. As EPA
explained, restoration efforts depend heavily on the “quantity, timing and
distribution of water transfers,” and “[i]nterference in the State allocation of water
resources for environmental restoration is an example of the types of situations that

this rule seeks to avoid.” AR 1428, p. 33. See generally Miccosukee Tribe of

Indians v. U.S. Army Corps of Eng’rs, 619 F.3d 1289, 1293 (11th Cir. 2010)

(discussing one element of the Comprehensive Everglades Restoration Plan,
improving the flow of water underneath a highway, the Tamiami Trail, which “acts
as a dam to restrict water from flowing south into Everglades National Park and
greatly reduces the flow into the Shark River Slough, the main water corridor of

the Everglades”); United States v. S. Fla. Water Mgmt. Dist., 847 F. Supp. 1567,

1569 (S.D. Fla. 1992) (involving an action brought by the United States against the
South Florida Water Management District and the Florida Department of
Environmental Regulation alleging, among other things, that those agencies
allowed phosphorous-polluted water to be diverted into the Everglades National

Park in violation of state law and federal contracts), aff’d in part and rev’d in part,

28 F.3d 1563 (11th Cir. 1994).

-53 -



The Tribe also contends that EPA “failed to respond to the Tribe’s
contention that the proposed rule could adversely impact tribal governments by
attempting to transfer all the costs of regulating other parties’ pollution that might
reach tribes on to tribes.” Tribe Br. at 33. The comment was not unique; others
offered similar comments. See 73 Fed. Reg. at 33,708. As EPA responded, it did
not analyze the effect of the Rule “on the costs of drinking water treatment,
recreation, or commercial fishing” because the Rule “is based principally on an
analysis of the language, structure, and legislative history of the Clean Water
Act[.]” AR 1428, p. 30. EPA further noted that because the Rule codified the
Agency’s longstanding practice of not requiring NPDES permits for water
transfers, “it is not clear that the rule imposes any costs on any entities.” Id.

Similarly, and contrary to the Tribe’s next assertion (Tribe Br. at 34), it was
reasonable for EPA to conclude that Executive Order 13,175, 65 Fed. Reg. 67,249
(Nov. 9, 2000), did not apply to the promulgation of the Water Transfers Rule. 73
Fed. Reg. at 33,707. Under the Executive Order, EPA is to develop an accountable
process to ensure “meaningful and timely input by tribal officials in the
development of regulatory policies that have tribal implications.” Id. As EPA
explained, the Rule does not have tribal implications because “[i]t will neither

impose substantial direct compliance costs on tribal governments, nor preempt
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Tribal law.” Id.; see also AR 1428, p. 56 (“[T]his rule . . . will not have substantial
direct effects on one or more Indian tribes, on the relationship between the Federal
Government and Indian tribes, or on the distribution of power and responsibilities
between the Federal Government and Indian tribes.”). Under the Rule, the Tribe
remains free to “exercis[e] its own authority” to address pollution within its
jurisdiction. 33 Fed. Reg. at 33,707; AR 1428, p. 56. Further, as EPA stated, it
“continues to pursue programs rather than the NPDES permit program to eliminate
non-point source water pollution upstream of water transfers.” AR 1428, p. 56.
Likewise, there is no merit to the Tribe’s argument that EPA failed to
conduct the consultation required by the Executive Order. “EPA specifically
solicited additional comments on the proposed rule from tribal officials.” 73 Fed.
Reg. at 33,707. EPA also extended the normal comment period. 71 Fed. Reg.
41,752 (July 24, 2006); AR 0308. And, as a practical matter, the Tribe “had
sufficient time to prepare comments on the proposed rule because the rule was
based on the August 5, 2005 interpretative memorandum, which had been made
available for almost a year by the time the Agency proposed the rule.” AR 1428, p.

56.2

& Indeed, by virtue of its status as a party in Friends I, the Tribe was served with a

copy of the interpretative memorandum the same day EPA issued and presented it
(continued...)
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In any event, none of the Tribe’s arguments concerning Executive Order
13,175 can provide it any relief in this case. The Executive Order does not “create
any right, benefit, or trust responsibility, substantive or procedural, enforceable at
law by a party against the United States, its agencies, or any person.” 65 Fed. Reg.
at 67,252 (quoting Section 10 of the Executive Order).2Y

Accordingly, with or without the Court’s consideration of Petitioners’
record-related arguments, EPA acted lawfully and reasonably in promulgating the

Water Transfers Rule.

2, continued)
to the district court. See supra p. 8.

¥ The Tribe contends that EPA failed to respond to its assertion that the Agency
should have consulted with the Fish and Wildlife Service about the Rule under the
Endangered Species Act. Tribe Br. at 34 n.4. The contention is baseless. EPA had
no duty to consult, where, as here, it did not propose to “authorize[], fund[], or
carr[y] out” any action, let alone any action that could jeopardize an endangered
species. 16 U.S.C. § 1536(a)(2); Loggerhead Turtle v. County Council of Volusia
County, Fla., 148 F.3d 1231, 1246 (11th Cir. 1998). As EPA explained in its
response to this comment, “[i]n the absence of this rule, the scope of the NPDES
permitting requirement would be the same as under the rule. EPA’s interpretation
of the law . . . is a legal one based on the CWA and Congressional intent.” AR
1428, p. 54. In addition, as EPA noted, “any impacts that might ultimately be
attributable to this rule are at best speculative ones.” 1d.
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CONCLUSION

For the foregoing reasons, the Court has jurisdiction over these consolidated
petitions for review of the Water Transfers Rule, and the petitions should be
denied.
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Dated: October 27, 2011 IGNACIA S. MORENO
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IN THE UNITED STATES COURT Of APPEALS '~

FOR THE ELEVENTH CIRCUIT
VAY 0 8 201

08-13652-CC, 08-13653-CC, 08-13637-CC, SR
08-14921-CC, 08-16270-CC 08-16283-CC, &09-10506-CC

FRIENDS OF THE EVERGLADES,
MICCOSUKEE TRIBE OF INDIANS OF FLORIDA,

On Petitions for Review of a Final Rule of the
United States Environmental Protection Agency

BEFORE HULL, WILSON, and PRYOR, Circuit Judges.

BY THE COURT:

E ET AL.,

L Petitioners,
% versus

U UNITED STATES ENVIRONMENTAL PROTECTION AGENCY,

n Respondent,
Ll

> SOUTH FLORIDA WATER MANAGEMENT DISTRICT,

i CAROLE WEHLE,

: UNITED STATES SUGAR CORPORATION,

E Intervenors.
a.

(1]

f))
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Pursuant to the Court’s November 14, 2008 order, these consolidated
petitions for review of the Respondent Environmental Protection Agency’s
(“EPA”) Water Transfers Rule were stayed pending issuance of the mandate in

Appeal No. 07-13829. The Court’s decision in that appeal is now final, and the

mandate issued on December 2, 2010. See Friends of the Everglades v. S. Fla.

Water Mgmt. Dist., 570 F.3d 1210 (11th Cir. 2009), rehearing en banc denied, 605
F.3d 962 (11th Cir. 2010), cert. denied, U.S. , 131 S. Ct. 643 (2010) (“FOTE
I).

Now before the Court are (1) Respondent EPA’s motion for summary denial
of the petitions for review, based on FOTE I; (2) various parties’ motions to
dismiss the petitions for review for lack of original subject matter jurisdiction in
this Court; (3) various Petitioners’ motions to “remand” the petitions to the district
court;' and (4) several procedural motions.

We address the procedural motions first.

The February 5, 2009 motion filed by the States of Colorado, et al., for
reconsideration of the January 15, 2009 denial of their motion to intervene as a

respondent in Appeal No. 08-16283, as renewed and supplemented on January 14,

' We construe the motions for “remand” to the district court in the Southern District of
Florida as motions to transfer the petitions for review, filed in this Court, to that district court
pursuant to 28 U.S.C. § 1631. Some of the petitions for review were filed in this Circuit; some
were filed in several other circuit courts and transferred here by order of the Judicial Panel on
Multi-District Litigation (“JPML”).

2-
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2011, is DENIED.

The motion by the Florida Wildlife Federation to stay consideration of
Respondent EPA’s motion for summafy denial of these petitions is DENIED AS
UNNECESSARY, as the Court must always determine its jurisdiction before
proceeding to the merits.

We now turn to various parties’ motions asking us to dismiss the petitions
for review based on lack of original subject matter jurisdiction in this Court. The
courts of appeals have original jurisdiction under the Clean Water Act (“CWA”) to
review certain types of actions by the EPA, as set out in CWA § 509(b)(1), 33
U.S.C. § 1369(b)(1). The Respondent EPA asserts that this Court has subject
matter jurisdiction over the petitions for review—challenging the EPA’s

enactment of the Water Transfers Rule—under the following provisions of

§ 1369(b)(1):

Review of the Administrator’s action . . . (E) in_approving or
promulgating any effluent limitation or other limitation under section
1311, 1312, 1316, or 1345 of this title, (F) in issuing or denying any
permit under section 1342 of this title . . . may be had by any interested
person in the Circuit Court of Appeals of the United States for the
Federal judicial district in which such person resides or transacts
business which is directly affected by such action upon application by
such person.

Id. (emphasis added).’

? Several Petitioners indicate that they felt obliged to pursue petitions for review in this
Court, despite believing that jurisdiction lay in the district court, because the EPA’s published

3-
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Various moving parties contend that the EPA’s Water Transfers Rule does

not fall into one of the categories listed in 33 U.S.C. § 1369(b)(1). Compare Nw.

Envtl. Advocates v. U.S. Envtl. Prot. Agency, 537 F.3d 1006, 1015-18 (9th Cir.

2008) (rejecting EPA’s contention that the exemption in the Water Transfers Rule,
as codified at 40 C.F.R. § 122.3(a), was reviewable in court of appeals pursuant to
§ 1369(b)(1)(E) and/or (F); “categorical and permanent exemptions of three types
of discharges from any limit imposed by a permitting requirement” did not involve
effluent limitation under one of the specified sections of the CWA, nor was it

functionally similar to the issuance or denial of a permit), with Nat’l Cotton

Council of Am. v. U.S. Envtl. Prot. Agency, 553 F.3d 927, 932-33 (6th Cir. 2009)
(new rule exempting the discharge of certain pesticides from NPDES permit
requirements, as codified at 40 C.F.R. § 122.3(h), was a regulation of the
underlying permitting procedures, and thus the court of appeals had jurisdiction
under § 1369(b)(1)(F) to review the rule).

Because this jurisdictional issue is one of first impression in this Circuit and

the other circuits have taken somewhat different approaches, the various parties’

notice of adoption of the Water Transfers Rule stated “judicial review of the Administrator’s
action can only be had by filing a petition for review in the United States Court of Appeals within
120 days after the decision is considered issued for purposes of judicial review.” See National
Pollutant Discharge Elimination System (NPDES) Water Transfers Rule, 73 Fed. Reg. 33697-01
(June 13, 2008). Although Petitioners have filed petitions in this Court as a protective matter,
some Petitioners have also filed in the district court and asserted that, contrary to the Respondent
EPA’s position, this Court lacks original jurisdiction under 33 U.S.C. § 1369(b)(1).

4-
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motions to dismiss these consolidated petitions for review for lack of original
subject matter jurisdiction are all DENIED, WITHOUT PREJUDICE to the
parties’ rights to renew their requests for such dismissal relief in their merits
briefs.

Because resolution of the subject-matter jurisdictional issues will not be
made until the petitions are fully briefed on the merits, Respondent EPA’s motion
for summary denial of the petitions is DENIED.?

All of the motions to remand or transfer the petitions are also DENIED,
WITHOUT PREJUDICE to the parties’ rights to renew the request in the merits
brief.

The Clerk is directed to issue a briefing schedule for the petitions. The
briefs shall address both the jurisdictional and merits issues, and these
consolidated petitions shall be scheduled for oral argument after briefing is
completed. The Petitioners are given leave to file consolidated briefs and are

strongly encouraged to do so.

? We note some Petitioners request remand or transfer to the district court. Other
Petitioners oppose that request, contending this Court lacks authority to transfer petitions for
review to the district court and that, at a minimum, the petitions transferred here from other
circuits by the JPML should not be sent to the district court in the Southern District of Florida.
EPA and other respondents oppose any remand or transfer on the ground the petitions are
properly before this Court. It is premature to rule on the motions for remand or transfer until this
Court rules on the issue of original subject matter jurisdiction under § 1369(b)(1).

-5-
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JUDICIAL PANEL ON

UNITED STATES JUDICIAL PANEL MULTIDISTRICT LITIGATION
) : on
' MULTIDISTRICT LITIGATION JUL 22 2008

CLEREPS-EODFFICE
IN RE: ENVIRONMENTAL PROTECTION AGENCY,

FINAL RULE: NATIONAL POLLUTANT DISCHARGE

EIIMINATION SYSTEM (NPDES) WATER TRANSFERS
RULE, 73 FED. REG. 33697, PUBLISHED ON JUNE 13,2008

Environment America, et al. v. EPA, et al,,
First Circuit, No. 08-1853
Catskill Mountains Chapter of Trout Unlimited, Inc., et al.
v, EPA, et al,, Second Circuit, No. 08-3203
Friends of the Everglades v, EPA,
Eleventh Circuit, No. 08-13652
Miccosukee Tribe of Indians of Florida v. EPA,
Eleventh Circuit, No. 08-13653
Florida Wildlife Federation, Inc. v. EPA,
Eleventh Circuit, No. 08-13657

RTC No. 100

CONSOLIDATION ORDER

The United States Environmental Protection Agency publlshed an order dated June 13, 2008. On July

) 22,2008, the Panel filed, pursuant to 28 U.S.C. § 2112(a)(3), a notice of multicircuit petitions for review of that

~ order. The notice included five petitions for review pending in three circuit courts of appeal as follows: First
Circuit, Second Circuit and Eleventh Circuit.

The Panel has randomly selected the United States Court of Appeals for the Eleventh Circuit in which to
consolidate these petitions for review.

IT IS THEREFORE ORDERED that, pursuant to 28 U.S.C. § 2112(a)(3), the above-captioned petitions

for review are consolidated in the Eleventh Circuit and that this circuit is designated as the circuit in which the
record is to be filed pursuant to Rules 16 and 17 of the Federal Rules of Appellate Procedure.

FOR THE PANEL:

% 2

/John W. Nichdlg, cmefDepub&:Ierk
Random Selector

Tamika Wimbish, Deputy Clerk
Witness

AL A e L A

4\\/’




-
<
L
>3
-
O
o
Q
L
=
—
L
O
o
<
<
Q.
L
v
=

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT 1S, COURTSF ApPEALS
ELEVENTH CIRCUIT
NOV 14 2008
08-13652-CC, 08-13653-CC, 08-13657-§C,

08-14247-CC & 08-14471-CC THOMAS K. KAHN
CLERK

FRIENDS OF THE EVERGLADES,

MICCOSUKEE TRIBE OF INDIANS OF FLORIDA,

FLORIDA WILDLIFE FEDERATION, INC.,

ENVIRONMENT AMERICA,

ENVIRONMENT NEW HAMPSHIRE,

CATSKILL MOUNTAINS CHAPTER OF TROUT UNLIMITED, INC.,
THEODORE GORDON FLYFISHERS, INC.,

ET AL,

Petitioners,

VErsus

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY,

Respondent.

08-14921-CC

SIERRA CLUB, INC.,
ENVIRONMENTAL CONFEDERATION OF SOUTHWEST FLORIDA,

Petitioners,

Versus



-
<
L
>3
-
O
o
Q
L
=
—
L
O
o
<
<
Q.
L
v
=

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY,

Respondent.

On Petition for Review of a Final Rule of the
United States Environmental Protection Agency

BEFORE: BLACK and BARKETT, Circuit Judges.
BY THE COURT:

Now before the Court are various motions filed in these petitions, as well as the
parties’ responses to the September 10, 2008, Order to Show Cause why the petitions
for review docketed under Appeal Nos. 08-13652, 08-13653, 08-13657, 08-14247,
and 08-14471 (the “Consolidated Petitions) should not be stayed pending disposition
of Appeal No. 07-13829.

United States Sugar Corporation’s motion to intervene as a respondent in the
petition for review docketed as Appeal No. 08-14921 is GRANTED.

The joint motion by the parties to Appeal No. 08-14921 to consolidate that
petition with the Consolidated Petitions is GRANTED.

The motion by Northern Colorado Water Conservancy District, et al., for
reconsideration of the denial of their motions to intervene in Appeal No. 08-14247

are DENIED. Nothing in the motion for reconsideration demonstrates that the Court



abused its discretion in denying the motions to intervene.

After reviewing the responses to the order show cause, we hereby STAY all
turther proceedings in these Petitions (including Appeal No. 08-14921) pending
disposition and issuance of the mandate in Appeal No. 07-13829.

The joint motion to amend the briefing schedule is DENIED AS MOOT.
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CERTIFICATE OF SERVICE

| certify that on this 27th day of October, 2011, | caused a copy of the
forgoing BRIEF FOR RESPONDENTS to be served by first class U.S. Mail,
postage prepaid, on the following counsel for the parties in Appeal Nos. 08-13652,

08-13653, 08-13657, 08-14921, and 08-16283:

Philip M. Bein

Kevin Donovan

The Capitol, EPA 146 STATE ST
ALBANY, NY 12207-1636

(518) 474-4843
philip.bein@ag.ny.gov
kevin.donovan@ag.ny.gov

Timothy S. Bishop

Mayer, Brown, LLP

71 S WACKER DR
CHICAGO, IL 60606-4637
(312) 701-7829

Fax: (312) 706-8607
tbishop@mayerbrown.com

David George Guest

Monica Reimer

Earth Justice Legal Defense Fund

111 S MARTIN LUTHER KING JR BLVD
TALLAHASSEE, FL 32301-1451

(850) 681-0031

Fax: (850) 681-0020
dguest@earthjustice.org
mreimer@earthjustice.org

Eldon V.C. Greenberg

Richard A. Wegman

1000 POTOMAC ST NW STE 500
Washington, DC 20007-3552

(202) 965-7880
egreenberg@gshlaw.com
dwegman@gsblaw.com
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Thomas A. Harnettt

Maine Office of the Attorney General
6 State House Station

Augusta, ME 04333-0006

(207) 626-8897
thomas.harnett@maine.gov

Carla Heyl

Assistant Attorney General

445 Minnesota Street, Suite 900
St. Paul, MN 55101-2127
(651) 296-7341
carla.heyl@state.mn.us

Jennifer S. Frazier

Deputy Chief Counsel

8th Floor, Broadway Building
P.O. Box 899

Jefferson City, MO 65102-0899
(573) 751-3640
jenny.frazier@ago.mo.gov

Gerald T. Karr

69 W WASHINGTON ST STE 1800
Chicago, IL 60602-3018

(312) 814-3369

Fax: (312) 814-2347
gkarr@atg.state.il.us

Ronald L. Lavigne

Senior Counsel

Ecology Division

2425 Bristol Court SW, 2nd Floor
Olympia, WA 98502

(360) 586-6751
ronaldl@atg.wa.gov

S. Peter Manning

PO BOX 20755

525 W OTTAWA ST FL 6
Lansing, MI 48933-1067
(517) 373-7540
manningp@michigan.gov




James Edward Nutt

South Florida Water Management District
3301 GUN CLUB RD # 1410

WEST PALM BCH, FL 33406-3007
(561) 682-6253

Fax: (561) 682-6276

jnutt@sfwmd.gov

David L. Ormond, Jr.
Deputy Attorney General
3d Floor, Civil Division
102 W. Water Street
Dover, Delaware 19904
(302) 739-4636
david.ormond@state.de.us

Bernardo Roman 111

P.O. Box 440021, Tamiami Station
Miami, Florida 33144

Tel.: (305) 894-5214

Fax: (305) 894-5212
bromanlaw@bellsouth.net

David Wrinn

Assistant Attorney General
Connecticut Attorney General's Office
PO. Box 120

Hartford, CT 06141-0120

(860) 808-5250
david.wrinn@po.state.ct.us
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In addition, on this same date, | caused a true and correct copy of the same
document to be served by first class U.S. mail, postage prepaid, on the following
counsel for persons expressing interest in moving the Court for leave to file amicus

briefs:

Peter D. Nichols

Trout, Raley, Montano, Witwer & Freeman, PC
1120 Lincoln Street, Suite 1600

Denver, Colorado 80203

Direct: 303-339-5825

pnichols@troutlaw.com

Hilary Meltzer, Deputy Chief
Environmental Law Division
New York City Law Department
100 Church Street

New York, New York 10007
(212) 788-1585
hmeltzer@law.nyc.gov

Finally, on this date, | caused a courtesy copy of the same document to be

transmitted to counsel of record via email.

/s/_Andrew J. Doyle
ANDREW J. DOYLE
Attorney for Respondents
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